THE BALANGCING ACT OF INIPUTING INCOME
BY: LIZANNE J, CECONI, ESQ.

“My husband says he's golng o quit his job if he has fo ps;y alimony™. The
comment is one matifmonial lawyers all foo often hear. We assure the clienithgaithe court
wiil not wlerate such behavior and that it will “impute” iIncome in such a case. The client
stares at you with a dazed look. You then explain that by Imputing Income, the court will
ascribe an Incoms to this parson as If he s working based upon his past eamings. Ravely
are the cases this easy.

Company downsizing, job-hopping and career changes are comimonplacs intoday's
job marketplace, The days of 30 vears of service and a company gold watch are almost
extinet. Whan a person's livelihood changes, it obviously affects the financlal structurs of a
family.  The courls have been grappling with the issues of unemployment and
underamployment for years In considering both child support and allmony. Thers is no
bright fine rule for determining when and how much to imputa.  This artiole wil attempt to
provide the points to be argued for and ageinst imputation of income as well as practical |
tips to navigate this area of the law. While attorneys have recently complalined that
guldelines take away our abliity fo creatively “lawyer” for our o{ients, the area of imputation
of Income provides ferlile grounds for the opportunity to use your legal telents,

STATUTORY STANDARDS FOR INPUTATION

Rule 6:8A, Child Suppont Guldslines siates that Appendix IX of these Rules shallbe

applied when an application to establish or modify support is considered by the coutt,

Husband Is used i this example simply becauss wives tend to make the complaing more often! Whether It
fe a8 @ resulf of husbands making more threats or wives tending to report such facts more frequently Is of no
moment. Tha application of law Is, In fact, gender nautral,

®*This article first appeared in the ICLE Symposium in
January 2005



Appendix IX-A, “Considerations in the Use of Child Support Guidelines”, paragraph 12

entitled Imputing Income 1o Parents, provides the following:

The falrhess of a child support award resulting from the application of these
" guldelines, Is dependent on the accurate determination of a parent’s het
income. If the Court finds that sither parent Is, without just cause,
voluntarily underemployed or unemployed, it shall Impute income to
that parent..... (Emphasis added) Pressier, 2008 N.J, Coutt Rules p. 2516,

in applying the above standard, the saction provides:

In determining whether Income shouid be imputed to a parent and the
amount of such income, the court should consider:

(1) what the smployment status and eaming capacity of that parent would
have been If the family had remained infact or would have formed,

{2y the reason’ and intent for the voluntary underemployment or
unemployment,

(3) the avallabliity of other assets that may be used fo pay support, and

(4 the ages of any children in the parent's household and child-care
ahternatives. Id. at 2517.

Once the cowurt mekes a finding thet there Is voluntary unemployment or voluntary
underemployment, the court is io determine the amount of incoms o be impuied. The
court rule states that Income shall be imputed according fo the following priorities:

a. Impute Income based on polential ernployment and sarning eapacity using
the parent's work history, occupational qualifications, educational
background, and prevalling job opportunities in the region. The court may
impute income based on the parent's former income at that person's usugl or
former occupation or the average earnings for that occupation as reporfed by
the New Jersey Department of Labor (NJDOLY);

b. If potential earnlngs cannot be defermined, impute income based on the
parent’s most recant wage or benefit record (8 minimum of two calendar
quarters) on file with the NJDOL (note: NJDOL records include wage and
benefit income only, and, thus, may differ from the parent’s actual income); or



¢. If a NJDOL wage or benefl record is not available, impute incoms based
on the fulltime employment (40 hours) at the New Jersey minimum wage
{$5.15 per hour), Id. at 2516,

Practical Tin#1, The New Jersey Depariment of Labor has an excellent website

at www.state.nLusfiabor.com. The websiie allows you to research occupational

employment and wages throughout the state. it also has tabs for job searches, career
explorers and job training, These can be helpful fools In determining when and how
income should be imputed, it may also he reviewed before hiring an employment expartfo

see whether the cost of such experis can be avoided. You can ask the court {o take judicial

notice of the information oblained from the website under N.J.R.E. 201 by providing prior
notice to the court and your adversary, Seoveral recent cases, both published and
unpublished have refled upon this Information or suggested parties utllize this information

absent expert testimony. Ses, Tash v, Tash, 383 N.J. Super, 84, 98-100 (App. Div. 2002),

Greco V., Breco, not approved for publication, Docket No. A-6336-00T5, declded June 7,
2004 and Storey v, Storey, 2004 WL 2871785 (N.J. Super, AD.)

There is no language in the court rule that mandates the maximum amount of
income be imputed. 1 seems reasoneable that the court impute income based on reallstic
estimates of earning potential. Ses, Trainor, Basis for Imputing Income for Purpose of

Determining  Child_ Support Where Obligor Spouse s Voluntarily Unemployed or
Underemploved, 76 A.L.R.5™ 191,

Although the court rule only addresses the issue of child support, the coutts have
routinely applied the standards for imputing Income described above to alimony cases as

well. See, Storey v, Siorey, supra, Gollan v. Golian, 344 N.J. Supst. 337 (App. Div, 2001),

Lynny. Lynn, 165 N.J, Super. 328 (App. Div, 1978}, The courts are faced with the task of



determining whether the payor or payee s voluntartly or involuniarly unemployed or
underemployed. There are sixteen different pemutations that can be applied fo imputation
of incotme.? No wonder there Is no hard and fast rule fo apply. Instead, each matier must
be decided on a case-by-oase basis, |

HOW TO IMPUTE INCOME

Appendix IX-A, Paragraph 12 tells us what Income should and should not be
included for purposss of caloulating child support when imputing income,

Income of other household members, ourrent spouses, and children shall not

be used to impute Income fo elther parent except when determining the

othar-dependent credit,

When impufing Income to a parent who Is caring for young children, the

parent’s income share of child-care costs necessary to allow that person to

work cutside the home shall ba daducted from imputed Income. Id. at2517.

Befora you sesk to Impute income for purposes of child suppor, you should
determine your goals in seeking this relief. If the goal fo decrease child suppori payments,
then you must determine whether imputing incormte to the custodial parentwilt be significant
enough to make the application. Generally speaking, In Child Support Guldelines cases,
imputation of Income to a custodial parent will have litlle fmpact on the amount of child
support to be pald. 1t may, however, have a larger impact on any alimony award, On the
other hand, imputation of income to the non-custodial parent may make a. significant

difference In the amount of support to be paid, Often times, the biggest Impact concems

the percentage contributions fo work-related child-care and unreimbursed medical

expenses.

% The different parmutations ave voluntarlly underemployad payor in child support case, nvoluntarily
unstmployed payor In child support case, voluntarily unemployed payor In ohild support case, involuntarlly
underemployed payor in child support vase, efo.



Practical Tip#2 Before making an application to impute Incoms, calculate the ohild
support and alimony using best-case and likely soanarios. Review this with your client to
determine whether it is vgorthwhi!e making such o case,

To Hiustrate whether It is cost-effective to your slient to sesk an Imputation of income
in the above situation, assume the following:

Husband earns $1000/week gross sarnings

Wife is a stay-at-home mother

There are 2 children in slementary school

Work-related child-care would cost $200/week

Hushend seeks to Impute $300/wesk ncome to Wife
Six guldeline workshests wers calculated to determine the differences in support as a resulf
of imputation of income and/for actual eamings, The altached worksheels represent the
following:

In stivations where alimony was not applied:

Worksheet A. Hushand pays $238/week with no imputad income.

Worksheet B. Husband pays $217iweek with imputed income. The parent's share of
work-related child-care was deducted from the imputed income,

if ailmon? is applied:

Worksheet C. Husband pays $300/week alimony with no Imputed Incoms. Net cost® to

Husbhand is $350/veek.

Worksheet D, Husband pays $180/waek alimony with imputed income, Net cost o
Husband is $203/wesk.

* In defermining “net cost’ to Husband, the amount of alimony pald was raduced by the tax savings
demonsirated on the worksheet,



If Wite earns $300/week:
Worksheet B. Husband pays $361/week including contrbution to work-related chitd-care.
Workshest F. Husband pays $180/week alimony, plus child support and contribution fo
work-related child-care with & net cost of $408/week, |

in the above scenarlo, the Husband pays the most in support if the Wife aoctually
sarns the Income the Husband seeks to impute. tn other words, forcing a custodial parent
to work may require the non-custodial parent o sontribute mare to the support of the famfly.

Practical Tip#3 Altach the guideline worksheets to demonstrate the significance of

your posliion In an application before the court, Too often, parties argue over this Issus,
only to learn that it is not cost-effective. The argument Is far more compeliing when the
court knows exactly what s at stake by the imputation. the smount is insignificant, itmay
simply defeat the application and be cause for an award of counse! fees.

Caveal: Remember your goaf In imputing Income, There may be other reasons {0
seek imputation, L.e. forcing the oustodial parent haok inte the workiorce fo prevent long-
term alimony. |

The courts in New Jersey have addressed many types of imputation cases, both in
seiting the nitial support order and in applications seeking modification. The inltial
defermination of support tends to follow the standard setforth in Appendix [X-A; namely, is
the person, without just cause, voluntarily undsremployed or unemployed, With respectio
modifisation applications, the recent foous seems to be away from voluntary or involuntary

underemployment and unemployment and instead motivation of the payor and the effecton

the payee.



INVOLUNTARY UNDEREMPLOYMENT OR UNEMPLOYMENT

If a person Is found to be involuniatlly underemployed or unemployed, the sense e
that the person is acting in good faith. Under Appendix IX-A, this would sesm fo indicate
that the courts cannot impute income to the parly. Neverthelsss, courts often set support
based on imputed income because the parly is sither "temporarlly” underemployed or

unerploysd.

In 19560, the New Jersey Supreme Court in Bonanno v. Bonanno 4 N.J, 268, 276

held that "capacity to eam the support awarded by difigent attention to business — his
garing capacity or prospecilve earnings — are all proper slements for the court's
consideration...” in determining support, Mr. Bonanno was coliecting unemployment
compensation and was seeking a reduction In support. "It has often been held that
{emporary unemployment is not grounds for modification of support.” Gartcher v. Geticher,

262 N.J. Super. 176, 177 {Ch. Div, 1902).

The philosophy that the courts has foliowed over the years have bsendescribed by

Judge Krafte as follows:

11t is not & party’s actual employment which is significant but that it is &
party's immediate past abllity fo eam & specific salary and o find
employment which will yield an income sufficlent to fuliill their obligations
which the court must evaluate, One of the strongest Indicators of a party's
abliity to earn Is the salary which he or she was recently sarning, especially
when a parly has bean unemployed for only a brief period of time, [d,

{Olne cannof find himself In, and choose fo remaln i, a posttion where he

has diminished of no earhing capacity and expadt fo be relleved of or fo be

able to ignore the obligations of support to one’s family, Arribl v, Ardbl. 186

N.J. Super. 118, 118 (Ch, Div. 1982}

it appears that it is only In cases where the reduced earnings are permanent and a

result of an involuntary act, will a court rely upon actual earnings and the financial



circumstances of the parties. In the early retirement case of Deegan v. Deegan, 264 N.J.
Super. 351 (App. Div. 1892), the court held, “[wihere the change is involuntary, alt that Is
required is an analysis of the alterations in the parties’ financial ciroumstances,” At 355,

Practical Tin #4 I a client become Involuntanly undersmployed or unemployed,

make sure he or she retaing coples of all termination notices, severance letters, cover
letters sesking employment, ligt of appoiﬁfments and Interviews, job searches and a
-calendar of dally efforfs made fo find sultable employment, Notify your adversary
immediately and keep the other parly informed as to these efforts, Checkwith the NJDOL
to see how many jobs may be avallable in the particular field.

At some point In time, Involuntary unemployment may be consldered voluntary
underemployment or unemployment. Agaln, there is no brightline rule fhat says howmuch
time Is reasonable to be unemployed before alternate caresr choless can reasonably be

pursued, This can only be declded on & case-by-case determination,

VOLUNTARY UNDEREMPLOYMENT OR UNEMPLOYMENT

While it Is recognized that the court s mandated to impute income in the event of
voluntary underemployment or unemployment in child support cases, there are many
circumstances in which the issues of whether the party is voluntarily underemployed or
unerployed have been addressed, The cases listed below are provided to give some

Insight into the arguments that have been advanced and how they have been received by

the couris.,

Stav-at-Home Parents

There is no published case in New Jersey that mandates Imputation of income to a

custodlal parent who chooses to voluntarily stay at home with the children, Before the



court can impute income, there must first be a finding that the parent is voluntarily
underemployed or unemployed. Looking at the faclors in Appendix IX-A, one of the
threshold questions is whether the custodial parent would have sought gainful employmant
outside the home If the family remained intaot. Can it be argued that it Is In the hest
interest of the children that the parent stay home? Is the parent home because it was a
mutual decision by the parties or some other reason? Now that the famiiy is separated, are
there enough available resources to meet thelr financial obligations or has it created a
situation where retutning to the wotkforee Is inevitable? How old are the children and what
aliernatives are available for child-care and af what cost?

Looking to other jurisdictions, the appeliate court In Missour] held that imputation of
income to a custodial parentwas not an abuse of discretion based on the mother's earning
potential. Sianton v, Abbey, 874 8.W. 2d 493 (Mo. Ct. App. E.D. 1884) The court noted
that ¥ had never imputed income 1o a custodial parent who chooses fo stay home with
minor children, but that it should be reviewed on & case-by-case basls-considering such
factors as:

1. the age, maturlty, health, and number of children in the home;

2. the custodial parent's employment history;

3. the age and health of the custedial parent;

4. the avallabliity of approptiate child-care givers;

5. the relationship between the expense of child-care antl the net income of the

custodial parent;

8. the cost, if any, for fransportation, stc., required for the custodial parent o have

impuled income;



7. the custodial parent's motlvation of reasons for being at home; and

8. the adequacy of available resources if the custodial parent remains at home.
Inthe m case, the custodial parent had worked a8 a physician during the time her
four children were born, She had average ahnual satnings of $100,000. Six months after
she remarried, she ceased practicing medicine, The court iImputed income to her. While
arguing that staying home with your children Is a good falth motivation, the court was
undoubtedly mindful of the fact that the custodial patrent most likely would not have quit her
foé had she hot remarried and had the additional resources of her new spouse.

In Florids, the courls refuse to impuia income 1o custodial parents if it finds that it is
necessary for the parent 1o stay at home with the ¢hild. Louisiana has a statuie that
prohibits imputation to a parent who is “caring for & child of the partieg under the age of
five,” La. Rev. Sat. Ann. Section 9:315:§. Woast Virginia wili not Impute income 1o a
sustodlal parent regardiess of parentage under siroumstances in which a reasonable
similarly-situated parent would have devoted time to care for the children had the family
stayed intact or had a household had been formed. Josimovich v, Josimovich, 676 S.E. 2d
633 (W. Va, 2002)

The issue of imputing income {o stay-at-home parents has been raised at least wlce
in New Jersay. In both cases, however, these parenis were at home to care for children
other than the children for whom child support was sought, In the matter of Thomas v.
Thomas, 248 N.J. Super, 33 {Ch. Div, 1891), tha trial court ruled thata fullwt'ime careglverto

two young children of a subsequent marriage was exonerated from contributing to the

support of children from a prior relationship. The court stated, "employment as a mother

10



and care giver is different in quality from voluntary unemployment. While the latter does not
excuse an obligation to support children moneiarily, the former does.” id, at 36.

The following year, a similar case was heard. In Bencivenga v, Bencivehga, 254

N.J. Supsr. 328 (App. Div. 1892}, the court specifically stated that it disapproves of the psr

s¢ approach ufiized in Thomas holding that t_he parent's declsion to leave gainful
smployment to care for the children of a second marriage suspends any duty to care for the
children of the first. Id. at.332. The court remanded the matter for the trial court to
examine all the circumstances of the parties and children including assets, earning
capacity, child care alternatives and the possibility of part-time employment. The court

provided:

A parent who voluntarily leaves the world of gainful employment, for however
good & reason, doss not thereby forsclose inquiry Into the need for child
support and the responsibllity of that parent to supply i, The fact that no
sourt will actually order defendant to go fo work does not mean that it cannot
Impute income to her (cltations omitted) and impose a falr obligation to care
for her first two children like her obligation to her second two.

RRRRREE RO RN AR RRE RS Sk Rk Rk

HIt may be that a mother's decislon to stay home with her new children is
made possible by the ample income or resources of her new husband, H
seems odd that the benefits of her decision to devole a share of the current
tfamily resources to her second family's care could work so much to the
disadvantage of her first children, ... We mersly polnt out that such facts
should, where present and pertinent, be considered, and might be sufficlent
{o affect the outcome of a custodial parent's effort fo secure an order for
support, id,

While Bencivenga disapproves of the application of the rule In Thomas
automatically, it did not go so far as suggesting that “employment as a mother and care
giver is different in quality from voluntary unemployment” is obsolefe or io be distegarded.

Would the Thomas court have ruled the same if the non-custodial parent was the father?

11



The factors in the Stanton, supra, case are probably the best and most concise
considerations that should be brought before a court if the lssue is raised.

One of the other Interesting lssues ralsed, but not addressed in Benclvenga, suprais
the relevance of second-family resources. The Appendix IX-A considerations expressly
exclude Ihcome of otber household members except when determining the other
dependent credit. If support Is caleytated utllizing the other dependent credit, should the
chlid-care expensss for the other family be deductsed from the parent's income? The
Appendlx IX-A considerations specifically state that when imputing income, that parent’s
Income share of child-care cosls necessaty {0 work ouiside the home shall be deducted
fromi the imputed income. At least one state has addressed this issue. In Kansas, the

cours have specifically provided that there is no deduction for child-care for children other

than for whom support is sought. In Matter of Mariiage of Milano, 23 Kan. App.2d 858
{1897), |

The costs of hypothetieal chiid-care have not been addressed by the courts.
Obviously, the amount of child-care would depsnd on numsrous factors, including the type
of child-care needed, the hours needsd based on the children's school and summer
schedules, any fransportation expenses assoclated with child-care and the availeble
rasources, among ‘oihers. Parenthstically, according to the New Jersey Depariment of
Labor Occ{lpaﬂonai Employment Statistics Wage Survey, child-care workers in the
Middlesex, Somersef, Hunterdon County Area have median wages of $18,5486, This may

be an Important factor in determining whether it makes economic sense to impute income.

Practical Tip #5 Gather Information locally to determine what chiid—cafe services

are available consistent with the parent's specific needs. Additional information is avallable

12



on-line at www.stte.ni, us/humanservices. Each county has a Unifted Child Care Agency o
assist parents seeking child-care, They should be contacted and asked 10 provide all
periinent and up-to-date information concerning available local child care.

¥

Unemploved with Slanificant Assels

The recent case of Caplan v, Caplan, 364 N.J, Super, 68, 88 (App. Div. 2003) cortif,
granied 179 N.J, 309 (2004) held that “the issue of Imputation of income cannot be avoided
by the reality that either party could meet the reasonable needé of the children from thelr
unearned inoome produced by their assets.” At 88, Inthe Caplan case, the husband, then
age 37, was terminated frém his job as a morigage tradet where he earned an average
$2.8 miflion in the three years prior to his severance, The trial court found that Mr. Caplan
was voluntarily unemployed, but had sufficient assets in which to pay support. In seffing
support, the trial court relied exclusively on the unearned income from both partles. The
appellate division reversed, stating:

We reach that conclusion because of the necessity that the court allocafe the

reasonable neads of the children between the pariles, It would be

insquitable to allocate those needs simply based upon an analysis of
unearned income, gince one or both parents would thereby have the ability to

decreass their respective responsibiiity for the children's needs by simply not
working and avolding imputation-of-income principles. 1d.

InLoro v, Colliane, 384 N.J. Super. 212 (App. Div. 2002), the court stated that child support
would be based on Income rather than net worth. ltappears from Caplan that child support
will be based upon earmed and unearned income. The appellate court in Gaplan remanded
the matter to the trial court to determine the abilily of sach parent fo eam income,
interestingly, the court reminded the trlal court fo conslder the wife's enhanced

responsibiiities in carlng for a special nseds child. Supra at 89,

13



Appendix IX-B, "Use of the Child Support Guidelines” Ingtructs how to determine
income for purposes of uﬂfizing the guidelines. It provides that gross income is alt eamed
and unearned income that is recurring or will inorease the incorne available to the reciplent
over an exiended perod of fime. K includes, bui is not limited o, compensation for
sarvices, interest and dividends, annuities or an interest in afrust, netcapital gains from the
sale of investments or earnings from investments, among others. Does this then require
that we afways Include unearned income Info the child support eguation? The guidelines
tell us that "an income source should be Included. . if i would have been available to pay
expenses related to the child if the family would have remained intact or would have
formed...” s thers an arguzr;ent that investment income should only be considered if the

parties utilized such income during the marriage? Or is its mere availability enough?

Underempioyment

Appendix IX-A specifically mandates imputation of income {o a psrson found o be
voluntarily underemployed. Even before the implementation of the guldelines, the courtin

Mowery v. Moweary, 38 N.J. Super. 92 stated;

In determining what is a proper amount o be paid for the support of the
children, we cannot indulge defendant his fancy that he is unable fo do
anything in this workaday world but farm labor. This court has evety right to
appraise realistically defendant's potential earning power.... The choice of
employment is his, but he cannot shirk his parental dufles toward his
children, {d, at 102,

in the well-known case of Lynn v, Lynn, 165 N.J. Super. 328 (App. Div. 1979), the
court looked heyond the hushand's reduced samings I determining support despite its
finding that his decision to change medical carsers was made in good falth and not with the
intent of avolding support obligations. Dy, Lynn made the decision o change medical

careers from oncology to psychlatry because he found his line of work too deprassing. A

14



residency In psychiatry would take another thres years before he could returmn fo the
practice of medicine. While there was some disagreement with his motivation for making a
career change, the court accepted Dr, Lynn's position. The courfwould not, however, aliow
his sighificant reduction in incoms abruptly impact his children. The court reasoned:
if the family had remalned intact and Dr. Lynn altered his life course, we
cannot believe that he would have resoried only to his curvent earnings... for
thelr support over his medical residency. Almost certalnly savings and
capital would have been Invaded during the interim to reinforce sarmings and
malntain some conslstency of lifestyle. One function of savings and capitalin
ordinary Hife is the absorpiion of economic downturhs, whether Invited or

uninvited, Savings and capital are not accumulated solely fo provids income.
Id. at 341-342.

The court also opined that Mrs, Lynn's assats could be considered since both parents have
an obligation to support thelr children, The court further cautioned, however, that a
paramount consideration should be Dr. Lyniv's ability to recoup his caplital depletion after
completing his residency.

In sltuations with reduced earnings combined with significant assets, the parties’
asseis should be considered. The standard of what the parties would have done had the
matriage stayed Intactis instructive. For instance, for involuntarily unemployed high wage
garners, as in the Caplan matter, it s presumable that the paries would have utifized some
of thelr assets to meet lifestyls untit Mr, Caplan tould find & reasonably comparable job.

In the event there are no assets, the court will not provide the supporting parent with
as long a pericd of time {o find emp.loyment. A parent cannot dacide to agcept only
employment in his or herfleld and thereby remaln unemployed for & considerable amount
of time. Arribl v, Arribl, supra. A parentwill, however, be granted a reduction in support if

he or she can show that the reduction Inlncome was Involuntary and new employment was

obtalned diligently and In good faith, Dorfman v. Dorfiman, 315 N.J. Super. 511 (App. Div,
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1988). In Doifman, the former husband lost his job afier seventeen years of service,
earning approximately $100,000 per year. He Immediately sent out resumes, followed
through with telephone calls and arranged for interviews, He received ons job offer for
$40,000, which he declined and later accepted another for $80,000 a year one month affer
he jost his job. Mr. Dorfman did not make an application to reduce his support obligation
untif July 1997 because he had recelved a termination package. The court reversed the
iriat court’s denial of his application for a reductlon in support bacause the lower court had
not made a finding that Mr. Dorfiman was without just cause, voluntarily underemployed.
“Inherent In a finding of ‘underemployment’ ig the notion that the obligor Is Intentionally
failing fo earn that which he or she Is capable of earnlng.” Id, at 516,

I two recent unreported decisions, the appellate court addressed the right io a
reduction In support when an obligor changes carests. In the case of Sherman v,
Sherman, Docket No. A-2534-037, declded October 14, 2004, the court denied the
obligar’s application to terminate alimony. The obligor stated that he lost his job in May
2003 and received a six-month severance package in return for a covenant not fo compete.
He then obtained his real estate license and was working strictly on comimissions. He
further argued that the events of September 11™ made him unable to work in New York,
which was the only place he could find comparable employment. The appellate court
affirmed the trial court’s denial of Mr, Sherman's application and found that the obligor was
voluptarily underemployed. I should be noted that the application fo reduce his support
obligation was heard in November 2003, just six months after termination and just as the

sevarance package had expired,

16



in the unreported decision of Rolek-Bogaczewlicz v. Bogaczewicz, Docket No, A-
8160-02715, declded November 30, 2004, the obligor was ferminated from his job and

changed careers, The obligor had submitted detalied information demonstrating that he
unsuccessfully sought employment in his own field before deciding to change careers and
join the Navy. His application fo reduce his suppori obligation was granied notwithstanding
the obligee's asserilon that he was voluntastly undetemployed.

These cases highlight the Importence of providing a concise record at the trial lavel
in demonstrating the cause for unemployment and the efforts made o secure alternate
aemployment. The fime-ine appears crucial, As soon as the obligor becomes unemployed,
he or she should immediately sesk amployment in his or her field or a related flald. If
evidence can be offered that no such employment exisis, then the obligor can seek
alternate caresrs that may result In reduced earnings. Questionable moiives are often
asaribed to the obliger who immediately chooses & new career, The choice to accept
reduced remuneration must be reasonable in light of the support obligations alresdy
defined. The frial judge will be asked fo make findings based on the proofs submitied.

A Yrial co.urt's rulings on an application io modify alimony, including the

decislon to impuis income, are discretionary rulings, and we do not overturn

those determinations unless the court abused lts discretion, falled to conslder

controlling legal principles or made findings Inconsistent with or unsupported

by competent evidence, Storeyv. Slorey, supra, citing Tash, supra, 353 N.J.
Super. at 99; Rolhick, supra, 262 N.J. Super, at 358-80.

The most recent published decision regarding imputation of Income is Storey v,
Storey, supra. In Storey, the obligor lost his $111,000 a year job as a computer hardware
specialist due to a redustion in force. One month later, he decided to movs o Florida and
become a massage theraplst earning $300 per week, The husband argued that because

his Job loss was involuntary, his alimony obiigation should be based upon his present not
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his Imputed earnings. The appeliate division rejected this argumant and followed the ruling
of Deegan, 254 N.J. Super. 3560 (App. Div. 1992), a case involving unanticipated early
retirement. The court specifically rejected a brightiine rule based solely on “voluntariness”,
“faulf® or ‘good faith” in support of the siatutory mandste of N.J.S.A. 2A4:34-23, which
requires that alimony awards be “fit, reasonable and just’ based on the "olrcumstances of
the partles and the nature of the case.”

In adopting the Desgan approach, the Storsy court applied a standard which
reguires the court fo determine whether the obligor’s decision Is “reasonable” under the
circumstances and, ullimately, whether the advantages o the suppoiting spouse
“substantially outwelgh” the disadvaniages to the supported spouse, Storey, supra,

The reasonableness and relative advantages of a career change were found o be
substantially similar fo early retirament. Ths court then looked o the statutory factors for
alimony In N.J.S.A, 2A:34-23{b}{(1) through {(13) and determined that factors (1) through
(12) are staiutorlly recognized and therefore, entitled to greaier welght than factor {13)
which provides that the court shall conslder any other factors it may deem rslevant.

Accordingly, the court found the following Issues io carry greater weight:

a. the reasons for the career change — both the reasons for lsaving prior
employment and the reasons for seleciing the new job

b. disparify batween prior and present earnings

¢, efforts to find work at comparabie pay ~ including the need for flcensing

d. the extent to which the now tareer draws or bullds upon sducation, skills and

expatience

e, the avallability of work
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{. the exient to which tha new carser offars opportunitles for enhanced earnings in

the future

g. age and health

h. former spouse's need for support
- The following fssuss were given less weight because they are hot statutorily recognized,
although relevant:

a. deslre for a less demanding lifestyle

b. anew ra!éﬂeﬂship

o. better working conditions
If either of the factors below apply, they must be balanced by the relative advantages:

a. acquisitlon of education, fralning or experience substantially likely to enhance
future earnings balanced against the supported spouse’s abllity to postpone or forego
support for a defined period in the interest of enhanced support; or

b. where relocation to permit pursuit of & new relationship is ralsed, the third party’s
abllity to move may be relevant.

The changs in circumstance will not warrant a modification of support unless the
advantage to the obligor subsiantiafly outweighs the disadvantage to the suppotted spouss,

{Emphasis added). Deegan v, Desgan, supra at 350, Slorey v, Siorey, supra. Absenta

showing, a judge wiil impuie sarnings consistent with the obligor's capacity to earn. Id,
“When the interests are in equipolse, the payor spouse’s application will fail because he or
she ls unable to show that the advantage substantially outweighs the disadvantages to the

payee. |d.
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Once again, the particular faots of the case will dictate the court's ruling. How would
a court rule If an attorney decided to accept an appoiniment to the bench resulting In a loss
of incgome? Should it make a difference whether the decision {o become a judge has been
a lifelong dream or the atforney wanted a job that required less hours andfor no worty
about cash flow?

Practical Tin #8 Discuss with your client possible career changes wheh negotieting
support, If your oflent feels strongly about retirement at a given age or a change in career
or feels certain that a job loss Is Imminent, be sure and reference this in the Properly
Seiflement Agreement. “No thoughtful matrimonial lawyer should leave an issue of
importance to chance and subject his or her cllent te langthy future proceedings.” Desgan,
at 359, “

Ingarceration
Thers Is conflivting law In New Jarsey whether a person should be entitled to a

reduction in support while incarcerated. In the matter of Tophan-Rapanetti v, Gulil, 289

N.J, Super. 828 {Ch, Div. 1895), the court held that the commission of a arime Is a
voluntary act, where the foresesable resulf may Include incarceration. "Incarceration is the
result of a voluntary act and thus does not meet the standard for change of circumstances
i New Jersey,” Id. at 634, The movant had no Income or assets. The court denled the
modification of support, but neverthelass, allowad arrears to acerus, determining that it
would take no action to collect the arrearages until after his reiease

In Bargen County Board of Services v. Steinhauer, 294 N.J. Super, 507 (Oh Div.
1988), the court granted the suspension of child support during incarceration because the

applicant was able to prove that he had no income or assats upon which {o base support
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while Incarcerated. Judge Koblltz established a two-prong inguiry where an incarcerated
cb'iigor sesks suspension of support and arrears. The fivst prong Is the length of the
senience and the second Is the extent of thé obligor's asseis, ld. at 5@8. With regard to
ihe length of the sentence, shori-term incarceration would not constitute a change In
clroumstances, If the obligor has assets, there should be no relief. Judge Koblitz likenad
this to an unsmpioyad obligor who is expecied o use savings or otherwlse liquidate assets
fo meat this obligation, ld, The coutt agreed that the collection of afrears would be
suspanded,

In support of the Stelnhaue; declsion, the court balisved that public policy dictated
that the court not enter orders that are unenforceable. "Courts must enter orders which are
fair and reasonable and then enforce those orders without shrinking,” Id, at 517,

fn 1298, the appellats division addressed the Issue of inoarcaration as aresult of the

conflicting decisions reported above. In Halliwell v, Halliwell, 328 N.J. Super, 442 (App.
Div. 1098}, the court found fault with both trial court opinlons and devised a new standard
of modification applications brought by long-{erm incarcerated obligors, who have no assels
and where the custodial parent Is not receiving public asslstance. Fearful of the impact of
N.JL.8.A 2A117-88.23(8) which prohibits refroactive modification of support orders, the court
held that such an application should be deferred pending the obligor's release and the
matter should be fransferred to the Inaclive celendar, The court suspended the payment of
support and postponed a decision as to future support and arrearage. Upon release and
submission of a newly submitted Case Information Statement, the court could then

 defermine future support and an arrearage payment. The court supported the Topham-
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Rapanottl principle regarding incarcerated obligors. “it goes against fundamental hotions of
fairness to rellave criminals of the parental duty of child support.” id. at 847,
. Bractical Tip #7 If you should take a case Involving a destlitute and incarcerated

obligor, argue the language in Kuron v, Hamilton, supra. at 573 576, more fully described

below,

Loss of Professional Lisense

To further complicate matters, another appeliate panel decided the case of Kuron v,
Hamitton, 331 N.J. Super. 561 (App. Div. 2000), This matter concerned the loss of a
professional llcense as a result of oriminal acts, Although the defendant in this matferwas
to be incarcerated, the court ruted solely on the Issuse of disbarment and the impaot onthe
ability to pay support,

The court In Kuron disapproved of the per se approach used in Topham-Rapanott,
1t accepted a version of the Deegan standards and determined that the court must take
into congideration the motives of the payor, the timing of the con.duct that brought ahout the
reduction In Income, the payor's ability to meet the obligation, even after the reduction and
the ability of the payee to provide for himself or harself, id. at 571. The good faith focus is
less concarnad with the spacific acts that caused the reduction in income than whetherthe
reduction In Income is 1o reduce a support obligation, A finding that the obligor acted
reasonably is ohly one ingredient, It is not entirely dispositive of whether there is a change
in cireumstances. Notice of the obligor's redused income and the payee's actions to
prepare for this will also be considerad. Only if the court defermines afier the first two

factors that the advantage to the obligor substantfally outweighs the disadvantage 1o the
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payes will the court determine g legiimate change of clicumstance warranting a
modification of support. Id, at 672,

in rer}'landing the matter to the trial court, the asppellate court expressly stated that it
disagrees with the reasoning In Halllwell, supra. The court specifically disapproved of a -
bright line fest and encouraged the frial court {o follow the rationale of Steinhayer and
Deegan. Finally, # again reiterated that motions for modification involving voluntary
conduct rust be decided on a case-by-case basis.

Both Kuron and Halllwell are appellate division cases. Both cases can be argued as
carrying equal weight before a trial court,

IMPUTED INCOWE TO THE PAYEE FOR PURPOSES OF ALIMONY

While It hes previously been discussed that there s rarely a slgnificant impact in
imputing income to & payee In a child support calculation, there may be a significant impact
in doing so in an alimeny matter, The alimony statutory factors require an exarination of
the payse's abifity fo coniribute fo his or het own needs, saming capacities and
employabliity and Investment income. N.JL.S.A. 2A:34-23{b)X(1), (6) and (11). Crews v.
Grews, 164 N.J. 11, 27 (2000) mandates that the court must make express findings in the

record regarding the stipported spouses abllity te contribute to his or her own support.

tn Golian v, Golian, 344 N.J. Super. 337, 341 (App, Div, 2001), the court followed the
principle that a party seeking support who Is voluntarily unemployed or underemployed may
have income imputed. The court also held that an adjudication by Soclal Ssourily

constitutes a prima facle showing of an inability to work that shifts the burden fo the other

parly to rebut.
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In Glass v, Glags, 386 N.J. Super. 357 (App. Div. 2004), the payor brought an
application to terminate his alimony obligation because his former wife was now able to
maintain the stansjard of {iving without his alimony payments and based on her own
Income, The appeliate division reversed holding that the court needed to conduct a Crews
analysis before ordering & terminatlon of alimony, The court specifically held that the
supported spouse’s ability fo maintain the established marital iifestyle “does not mandate
the fermination of alimony but is a significant factor that must be considersd with other

relevant factors in determining whether alimony should be terminated.” Id, at 362.

in an unpublished oplnion of Greco v, Greco, Docket No. A-6338-00-T5, the cowrt
referied 1o the Appendix IX-A considerations for Imputing Income even though it was an
alimony case. The court also held that even with a permanent alimony determination, the
issue of an employment evaluation may still be relevent to the court’s findings.

Before embarking on a quest to impute income to the payee in an alimony case,

assess the potentlal impact it may have on the case. In Greco, the court polnted out that

there may be little Impact to the overall alimony award, even though relevant to the actlon.
Review of the NJDOL wage and employment records may be an approptiate starting place.

IMPUTATION OF INCOWNIE TO ASSETS

In the seminal case of Miller v, Miller, 160 N.J. 408 (1989), the court held that
Investment income can be imputed fo a parly's Investment assets when determining an
alimony obligation. The courtimputed an Interest income higher than that realized by the
husband from the investments in order to avoid a sltuation where the obligor was “equity
ric_h but aiiﬁmny poor”.  Justice Coleman likened the imputation of income through

Investment to imputation of Income through earnings.
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investment income from a party’s inhetitance can be considered for purposes of a
modification of support. Arongon v, Aronson, 245 N.J. Super, 354 (App. Div. 1891). In
Stifler v. Stifler. 804 N.J Super. 88 (Ch. Dlv. 1997), the court imputed & 6% Interest rate to
an asset Inherited by & party even though the inhetitance was used to purchase a new
house, The concept of Stifler is that the supporiing spouse cannot Insulate hig or her
income by Investing In a non-Income producing manner. Is there a different standard for a

supported spouse? In Conneltv. Connell, 313 N.J. Super, 426 {App. Div. 1998), the court

held that imputation of Income fo inheritance applies in determining child support. The
court went further {o stale that the imputation could take place sven if the Inheritance had
been dissipated.

There 13 ho case that mandates that maximum investment Income be used in
determining & support obligation on the parf of the payor or the payee, 1t seems from a
review of all the cases, that someone cannot leave themselves equity rich to avold support
obligations or to Increase support obligations. The investments must be reasonable in light
of the cireumstances. Should investments for retirement be handled differently than other
investments? How should a couri handle a payee who imprudently retains the former
marital home long after the children have become emancipated?

i a party is seeking to Impute incoma fo an asset that was already distributed by way
of equitable distribution, you may want fo have the court treat It differently. N.J.S.A. 2A-34-
23 specifioally provides that “when a share of a retirement benefit Is troated as an asset for
purposes of equitable distribution, the court shall not consider income generaiad thereafter
by that share for purposes of determining alimony.” Should an asset that was distributed

as an offset o a retirement baneflt also enjoy the same immunity?
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Practical Tip #7_ When drafiing a Property Setflement Agresmant that provides for

permanent alimony, ihclude those assets or investments that shall not be considered in
determining the income of elther parlyina modification applioation, based on the rationale
that it was already disfributed.in exchange for an squal asset. In a posijudgment
application, after a divorce of equal asset distribution, should the prudent investor be
penalized for maintalning assets In excess of the spendthrifit?

RETAINED EARNINGS AND CORPORATE ASSETS

Business income reflected on fax returns does not always acourately fell us the
amount of Income availlable to a parly for purposes of support.

The “tlosely-held corporation may hold “retained earnings” to keep salaries
unrealistioally low or to provide cepital to the business to keep it running. Retained
earnings are an asset of the corporation, If the retained earnings had been distributed,
they would liksly have become marital properiy or distributable Income.

in a Subchapter S corporation, sll corporate income is “passed through” to the
shareholders in accordance with thelr percentage ownership Interest on a federal tax
return. However, the Incoms does net necessarlly reach the shareholder. Are we required
to follow the tax return in determining support or should support be based upon the actual
distributions made avallable to the partles?

In the case of a parinership or sole-proprietorship, all Income is reported on federal
tax returns sven though i may not be distributed, How should this income be treated when
establishing support? |

There are no published cases in New Jersey that address this issue. Other

jurisdictions, such as Louislana, Minnesota and Florlda, recognize that the amount of
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Income reflected on bushhess tax teturns is not the determining factor of income for
purposes of support.®  Should retained sarnings be treated as an asset of the corporation
or distributable income for support purpasies? Appendix IX-B statas that income from self-
employment from income of a sole propristorship, partnership or closely held corporation is
gross receipte minus ordinary and necessary expeansss required for self-employment or
business operation. The court rules also provide that income sources should be
considered if the Income would have been available to pay expenses related to the familly,
had the family stayed Intact. Should a court treat income differantly based on the formation
of the businsss entity?

Where the parly has a minority Interest in the business and no abllity to force

distribution of retained earnings, it appears to be an asset of the corporation with only the

income distributable to the party to be considered for support. Where the party solely owns -

the business, regardless of the type of business ownership, we must examine the

motivation for refaining earnings before if can be imputed to the party.

Inthe case of Zold v, Zold, State of Florda, Court of Appeal, filed June 25, 2004, the -

court specifically refected the trial court's ruling that all of the “pass through” Subchapter 8
income was pearsonally avallable to the husband - a 7% owner of the business, The coutt
found that & shareholdar has a fiduclary obligation to all shareholders. The business
canhot be used personally as a plggy bank by one shareholder simply by virtue of holding a
confrofling interest. The shareholders must ensure that the business debis and liabilities
are satisfied appropriately and the business retains sufilclent working capital to keep It
going. The court then remanded the matter to the trial court to make findings as to the

amount of income available for support without considering any undistributed Subchapter 8

*In tls Instance, we are not addressing the issus of gatablishing support based upon unreported income,
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income unless it cah be demonstrated that the business delayed distributions of cash for
purposes other than corporste requirements,

How Involved will or should & court becom:e in declding whether a business should or
should not distribute its earnings? Should the standard be bad faith of the sharcholder or
sorﬁething less severe such as imprudent investor? Is it the court's function to impose s
own judgment on how the business should run? Is the easier task to simply classify the
retained sarnings of a business as a marital asset for purposes of eguitable distribution? In
light of the history In New Jersey of the courts imputing incoms, it seems likely that the
cour will strike a balancing fest that require the advantages of retaining Income io the
owner-spouse's business, including motivation and timing, must substantially outwelgh the
disadvantages to the other spouse. The history of distributions and the amounts sufficient

to meiniain the parties’ lifestyle will be significant considerations.

CONCLUSION

Imputation of income cotﬁd potentially apply o almost each and every case we
handle. The imputation of iIncome can be applicable to both the obligors and obligees of
support including imputation of Income to assets. The mere fact that Imputation may apply
to & case Is not a reason to ralse the issue. The balancing tests assoclated with whetherto
impute income allows attorneys to creatively advocate for thelr clients. 1t Is not only the
attorney’s job to strongly advocate thelr cllent's position, but to make sure the end result

can be reasonably be attained. Always keep the goals In sight.
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The most important balancing test the attorney must perform for his or her cllentIs to
make sure, that by raising the lssue of Imputation of Income, the results to be achieved ate

cost-efficient and beneficlal for the client.

January 2006
(Published in the New Jersey ICLE 2006 Famlly Law Symposium book)
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